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When a patient reporting a sexual assault (SA) presents with signs and symptoms of serious mental illness (MI),
medical providers or forensic examiners may have concerns regarding the ability to legally consent to a sexual
assault medical forensic examination (SAMFE). Numerous encounters have occurred where a SAMFE was not
offered to a cooperative adult patient because the patient exhibited signs and symptoms of MI. Medical providers
and examiners may be motivated by beneficence (believing that treating the patient’s MI must take priority over
the SAMFE) and/or non-maleficence (a concern that the in-depth SAMFE may worsen the patient’s psychological
state). Situations where a patient has received psychiatric medications or is under involuntary psychiatric
detention also raise capacity to consent to SAMFE concerns. This review explored these concerns and provides
recommendations for conducting SAMFEs in adult patients with MI. In instances where a patient has the capacity
and is cooperative, the decision to undergo, postpone, or decline a SAMFE ought to be ultimately made by the
patient, rather than on their behalf by the provider, SANE or forensic examiner.

1. Capacity to consent issues for sexual assault forensic medical
examinations

1.1. Impact of delaying the SAMFE

Timeliness in performing the SAMFE is important as time-sensitive

When an adult patient reports a sexual assault (SA), the patient’s
medical provider is often responsible for contacting a sexual assault
nurse examiner (SANE) or forensic examiner, who then determines
whether to offer a SAMFE to the patient. Typically, the examiner begins
by explaining the process and purpose of the SAMFE and determines
whether the patient can consent to the forensic exam by assessing the
patient’s ability to do the following: communicate a choice, understand
relevant information, appreciate the situation and consequences, and
reason about treatment options."?> Some adult patients may lack ca-
pacity because their MI may interfere with their ability to communicate,
understand, or rationalize the decision to have a SAMFE performed. In
other cases, patients may be not be offered the SAMFE due to misun-
derstanding about MI and the capacity to provide informed consent. (See
Figure).

* Corresponding author.

medical treatments, and the DNA evidence yield diminishes as time
elapses. The current US national consensus is to collect evidence within
120 hours of the SA.” Delaying an exam may result in diminished effi-
cacy of prophylactic medications, less useable DNA evidence for inves-
tigation or prosecution,” and additional psychological distress.

1.2. Situations to postpone or not perform SAMFE

There are certain circumstances in which the SAMFE is postponed or
not offered. A SANE may determine that performing a SAMFE would be
of limited utility if the patient’s account suggests there would be a low
yield of DNA evidence. (The yield of DNA evidence present on a victim’s
body can vary greatly depending on the type of assault, the time elapsed
since the assault, and other contextual factors.)® The SAMFE may be
postponed or not offered if the patient is critically medically ill and re-
quires medical stabilization.
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1.3. Mental illness

The decision to conduct a SAMFE can be impacted by the victim’s
signs and symptoms of MI. Sometimes a patient presents with a highly
implausible assault account along with signs and symptoms of MI, such
that the examiner suspects the patient’s account is a delusion.” In these
cases, providers and examiners may struggle to determine whether the
patient has the capacity and/or whether the SAMFE is appropriate.” In
our clinical experience, we have witnessed and heard cases in which the
provider or examiner did not doubt the patient’s capacity to consent nor
suspect the SA report to be delusional, but nevertheless postponed or
declined to offer the SAMFE because the patient was exhibiting symp-
toms of mental illness. The American Disabilities Act prohibits
discrimination based on mental or physical disability, including in the
context of health care.” Thus, if a patient with MI requests treatment for
sexual assault, there must be a high bar for denial of that request. Un-
fortunately, there is tremendous variability from hospital to hospital and
between individual providers and examiners when adult patients exhibit
acute MI symptoms present for SAMFEs.

Research suggests over 40% of adult patients evaluated for a SAMFE
have a history of MI®” and that persons with MI are more likely to be
victims of SA during their lifetime.® However, there has been a lack of
legal or organizational guidelines that address the care of adult patients
with MI reporting SA. Providers and examiners should consider various
rationales when attempting to determine the appropriateness of offering
a SAMFE to a person with acute MI. While these rationales are
commonly cited in clinical practice, there has been limited documen-
tation or discussion of their merit in the academic literature. This review
addresses these justifications for denying or postponing SAMFE, ex-
plores concerns, and summarizes recommendations for SANEs, forensic
examiners, medical and psychiatric providers.

2. Mental and behavioral symptoms
2.1. Mental illness treatment

Psychological distress and behavioral disturbances can be symptoms
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of a patient’s MI. Many providers believe that MI symptoms must be
treated until they are no longer apparent before performing the SAMFE.
Forensic exams have been postponed or declined because the patient
was perceived to be exhibiting MI symptoms that the provider or
examiner believed must be first treated. Unfortunately, in some cases,
the patient has transferred from an emergency setting to a psychiatric
facility that does not have trained staff to perform a SAMFE, or
communication about the need for a SAMFE is lost. This rationale for
providing a SAMFE until MI symptoms are treated originated from an
interpretation of US national guidelines that advise providers to “assess
patients’ needs for immediate medical or mental health intervention
before the evidentiary exam, following facility policy.”® Some state and
hospital organizations have incorporated this language into their pro-
tocols, interpreting them to mean the presence of acute medical or MI
symptoms supersedes the need for a medical forensic examination.

2.2. Scope of practice

While the SANE is a specialty nurse with expertise in the forensic
sciences, performing a capacity assessment or assessing a patient’s
psychiatric condition may be outside their scope of practice. Likewise, a
forensic examiner trained to conduct SAMFE in other parts of the world
may also lack education and training about how to assess for capacity to
consent in the presence of psychiatric symptoms.

2.3. Exacerbation of symptoms

There has been insufficient clarification or discussion of what psy-
chiatric symptoms would warrant “immediate mental health interven-
tion,”” thereby precluding the SAMFE. Adult patients may exhibit signs
and symptoms of MI that neither interfere with their capacity to consent
to the SAMFE nor the examiner’s ability to perform the exam safely.
Even people without MI may exhibit acute psychological distress and
behavioral disturbances following a SA. When patients with a history of
MI present with symptoms, they may be erroneously perceived as an
exacerbation of pre-existing MI rather than an acute stress response to
the SA trauma.

Determining Capacity to Consent for Medical Forensic Examination

The patient should be able to...

Understand relevant information

Communicate a choice |

Patient Assessment Patient Assessment

« Is patient able to communicate in a « Is patient able to listen to information about
language understood by the examiner, or medical forensic examinations?
through a language or sign language ¢ Can patient repeat in own words the options
interpreter? discussed?

« Is patient requesting a sexual assault exam? * Does patient ask pertinent questions to

¢ Ispatient making outcry of recent sexual
assault?

clarify information?

Health Care Provider Actions

| | Appreciate situation & consequences

Reason about treatment options |

Patient Assessment Patient Assessment
* Is patient verbalizing concern about « Is patient able to listen to information about
potential health risks such as STIs, treatment options?
pregnancy, or mental health? < Can patient make reasonable choices about
« Ispatient verbalizing intent to report the which treatments are appropriate?

assault to law enforcement and concern
about the perpetrator’s risk to others?

Health Care Provider Actions

* Provide treatment options (i.e. medications,

« Do not mistake lack of knowledge for lack « If patient is able to clearly state some health
of capacity. risks associated with sexual assault, this
« Explain all treatment options and continue demonstrates understanding of relevant
evaluating capacity to consent as information.
information is provided and discussed. « If patient is able to clearly state concern
about timely evidence collection, this
demonstrates understanding of relevant
information.

Health (?a:e Prf)vider Acﬁpns  Provide clear information about health Health Care Provider Actions therapy referrals) as choices.

* Provide an interpreter if necessary. impact of sexual assault. *  Ask patient what they are most concerned *  Explain benefits and possible risks of

* Provide patcnt clear f:h01ces, Ask patient to repeat back information to about right now regarding their health. treatment options, or of not seeking

Respect patient’s choices. Do not attempt to assess understanding. * Repeat information as necessary as patient treatment.
coerce patient mnto Qgcnslons. «  Ask patient if they have questions regarding kY el })e able to thoroughly process *  Ask patient about their preference on

« Place patient in position of control the exam. information. treatment options and respect their choice.
throughout exam process.  Encourage patient to ask questions

throughout exam.

Comments Comments Comments Comments

* Many patients, regardless of mental status, * Patient does not need to know as much as » Patient should be able to describe concerns. « The patient should be able to describe why
do not know all options available to them you do about relevant information to have * Concerns do not have to be entirely a treatment option is right for them.
following sexual assault. capacity. rationale to the health care provider, but « The patient has the right to treatment if they

should be rationale concerns generally. can describe why they need the treatment,
 Patient should be able to describe even if it does not seem reasonable to you,
consequences of both having a medical as long as it will not cause undue harm.

forensic exam and not having an exam. ¢ The patient should be able to describe some

risks of treatment options; it is not
necessary for them to know all risks to
determine capacity.

Figure 1. Determining Capacity to Consent for to Medical Forensic Examination
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2.4. Postponing SAMFE

A SAMFE may also be postponed when patients present with MI
symptoms, believing that after treatment, the patient may have an
improved ability to provide a reliable history of the assault during the
SAMFE. However, even if the observed symptoms are attributable to the
person’s MI, the person’s symptoms may not entirely resolve, even with
acute treatment. It is difficult even for mental health providers, let alone
general medical providers and forensic examiners, to predict if and
when psychiatric medications will improve specific features of a pa-
tient’s MI symptoms. Additionally, it may take days to weeks for the
patient’s clinical condition to improve. During this time, prophylactic
treatment windows to address health risks associated with SA close, and
the quality of forensic evidence diminishes.

2.5. Suicidal and homicidal ideation

Medical providers and forensic examiners have made assumptions
and overgeneralizations that resulted in not offering SAMFEs to patients
expressing suicidal or homicidal ideation. For example, a patient may
report on a suicide screening that the experience of being assaulted
makes them wish they were dead, and a medical provider or examiner
may conclude that offering a SAMFE is inappropriate based on the pa-
tient ‘being suicidal.” However, the patient may have no intent to act on
suicidal thoughts in the immediate future and may be able to contract
for safety in the medical setting. Similarly, a patient might have
thoughts of wanting to kill the person they believed assaulted them, and
the medical provider or examiner may conclude the SAMFE is unsuitable
due to the patient’s ‘being homicidal.” The patient may only harbor
homicidal thoughts towards their assailant and have no intent to act on
those thoughts. Because homicidal thoughts are directed towards the
alleged perpetrator and not others, it may be safe to provide care.
Furthermore, a patient who experiences suicidal or homicidal ideation
may be willing and able to participate in the SAMFE, access medical
care, and have the opportunity for legal recourse that the exam confers.

2.6. Auditory hallucinations & delusions

In cases where patients have presented and endorsed auditory hal-
lucinations, a medical provider or forensic examiner might over-
generalize, assuming that the patient’s psychosis or delusional thought
content makes the patient unable to consent to the SAMFE. However,
auditory hallucinations can be experienced independently of MI. Even in
patients with a serious mental illness, the presence of auditory halluci-
nations does not necessarily indicate the presence of delusions or gross
disorganization of thought. Unfortunately, these patients are not always
offered the opportunity to have SAMFEs.

2.7. Exaggeration or falsifying symptoms

There have been cases where patients have had other motivations to
exhibit MI symptoms which caused them to exaggerate or falsify psy-
chiatric symptoms. For example, a patient who feels that their concerns
have not been taken seriously by medical providers in the past may over-
emphasize the severity of their MI symptoms with the hopes of getting
more thorough care. In this case, a patient might only have minimal
impairments in their functioning and be able to consent to the SAMFE.
Similarly, a patient motivated by a secondary gain could also exaggerate
or falsify symptoms. For example, a homeless patient who reports a SA
may be frightened to return to an environment where they are more
vulnerable to assault and so could (consciously or unconsciously) over-
emphasize or falsify psychiatric symptoms to prolong their stay in a
setting they perceive to be safer. In these cases, the patient actually may
be fully capable of consenting to and cooperating with the SAMFE.
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2.8. Immediate medical issues

Addressing mental health needs may not be comparable to critical
medical health demands. Immediate medical needs presumably take
precedence over the SAMFE. If a patient with urgent medical needs is
not treated emergently, the patient may physically decompensate and
even die. However, very few medical conditions (i.e., serotonin syn-
drome and neuroleptic malignant syndrome) are acutely life-threatening
within the structured and supervised hospital setting.

Some pressing mental health needs can become urgent medical is-
sues that may preclude a SAMFE- these include situations in which a
patient has suicidal intent with a desire to act in the hospital, when a
patient is acutely attempting to self-harm and when a patient is
aggressive toward the staff.

3. Exacerbating distress and empowerment

Many health providers erroneously believe the intrusiveness of the
SAMEFE could intensify a patient’s psychological distress and worsen the
MI severity. The US Substance Abuse and Mental Health Services
Administration (SAMHSA) recommends that a care provider working
with victims of trauma take a “trauma-informed care” approach, in part
by “seek(ing) to actively resist re-traumatization.”® During the SAMFE,
the patient is asked to recount details of the alleged assault and is offered
an intensive physical examination, including evidence collection that
consists of swabbing intimate parts of the body where evidence might be
located, such as breasts, neck, mouth, vaginal canal, cervix, and/or
anus.” Photographic documentation of these body parts may also be
offered. We have heard medical providers and forensic examiners
motivated by the concept of ‘trauma-informed care’ state their concern
that the SAMFE is too intense and intrusive for a patient who already
appears to be emotionally distressed. Thusly, motivated by
non-maleficence (“do no harm”), the medical provider or forensic
examiner may postpone or not offer a SAMFE to a patient presenting
with signs and symptoms of MI, with the intent to avoid inflicting
additional trauma.

3.1. Empowerment

The trauma-informed care approach may be misinterpreted to
emphasize non-maleficence at the cost of patient autonomy. Qualitative
research with adult Canadian survivors of SA (N = 20) who underwent a
SAMEFE found that even though a majority (n = 12) found the experience
to be “very difficult,” the majority (n = 14) of SA survivors would
recommend undergoing the SAMFE.'” Participants felt empowered by
undergoing the SAMFE, as though they were “doing something” about
their assault.'’ In some cases, participants felt dissatisfied with the
SAMEFE experience and reported they had been told by police and/or the
forensic examiner that the SAMFE was mandatory.'® A person who has
been the victim of a SA may already feel disempowered. Medical pro-
viders and forensic examiners who paternalistically decide the appro-
priateness of the SAMFE on behalf of an adult patient rather than with
that patient may further disempower that patient. Another qualitative
study that conducted interviews with victims of SA (N = 20) found that
those who received specialized care provided by SANEs reported feeling
“more hope and confidence about their legal cases.”! However, when
criminal justice system personnel did not act in accordance with victim
preferences (e.g., not proceeding with prosecution when the victim
wanted the case prosecuted, or vice versa), victims found this to be
“hurtful, disappointing and disempowering.”'’ To decline to offer the
SAMEFE to a cooperative adult patient with capacity (particularly if they
request a SAMFE) may be paternalistic and re-traumatize a patient by
excluding them from the decision-making process about the most
appropriate care. Providing the patient with the opportunity to make an
informed decision about whether to undergo the SAMFE can empower
that patient and enhance their sense of autonomy.
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4. Impact of psychiatric medications
4.1. Treating symptoms

In our collective clinical experiences, we have heard numerous
medical providers and forensic examiners articulate their opposition to
performing a SAMFE on an adult patient who has received (voluntarily
or involuntarily) a psychiatric medication. Some providers and exam-
iners have expressed their belief that medications are forms of chemical
restraint, and offering a SAMFE is inappropriate and unethical. Others
have concerns that the medication is ‘mind-altering’ and may cause the
patient to lack the capacity to provide informed consent or behave
differently than they may have otherwise, including providing less
truthful statements during the history portion of the SAMFE.

The use of psychiatric medications to treat agitation is not a form of
chemical restraint. The US Centers for Medicare & Medicaid Services
(CMS) defines chemical restraint as “any drug used for discipline or
convenience and is not required to treat medical symptoms.”'? The
American Association for Emergency Psychiatry’s Project BETA Seclu-
sion and Restraint workgroup noted that “chemical restraint” is an
outdated and misused term that does not apply to current medical
treatment.'® A regularly scheduled or “PRN” (as-needed) psychiatric
medication administered to treat MI symptoms does not qualify as a
chemical restraint.'* Even when a medication is administered in an
emergent situation involuntarily to a patient to prevent harm to self or
others (including antipsychotics and anxiolytics), this is not considered a
chemical restraint because it is consistent with the indicated use of the
prescribed medication.'* Using a medication that works on the brain to
treat symptoms of a patient’s MI to improve their condition is not a form
of restraint. “One would never hear of ‘chemically treating the diabetic’
or ‘chemically relieving the asthmatic,” but it is still possible to hear
about ‘chemically restraining the schizophrenic.”'* While not all agita-
tion in patients with MI is a symptom of their MI, patients who experi-
ence MI may have more difficulty self-regulating their emotions and
behavior, particularly after an event as stressful as experiencing a SA.
When a patient becomes agitated, it may endanger patient and staff
safety. Agitation may also impair a patient’s ability to effectively
communicate their needs, making it more difficult for the medical team
to address those essentials. According to the standards of care, psychi-
atric medication to treat psychiatric illness is not a chemical restraint but
rather a therapeutic intervention to alleviate a psychopathologic

process. 14

4.2. Cognitive impairment

It is also erroneous to assume that psychiatric medications will
necessarily impair an patient’s cognitive ability to participate in a
forensic examination. However, a medication could be overly sedating
that a patient could not participate in a SAMFE. One of the goals of
treatment with medication is to improve the patient’s cognition, which
is supported by research demonstrating that patients with depression
and psychotic illness experience improvements in cognition when
treated with psychiatric medications appropriate for their MI!%!67
Particularly patients who experience symptoms of psychosis (i.e.,
disorganized thought, internal preoccupation, distress from experi-
encing hallucinations, disorganized behavior) or mania (i.e., disorga-
nized thought, pressured speech, psychomotor restlessness), may benefit
from medications to mitigate symptoms so patients can participate in the
SAMEFE. Certain classes of psychiatric medications, including benzodi-
azepines and highly anticholinergic medications, may decrease pro-
cessing speed. However, there is no reason to believe a patient who has
taken any class (or a combination thereof) of psychiatric medications at
an appropriate dose will provide a less factual account than if that pa-
tient had not taken those medications.
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5. Involuntary psychiatric detention
5.1. Capacity to make decisions

We have heard medical providers and forensic examiners assume
that adult patients under involuntary psychiatric detention do not have
the capacity to make decisions and decline to offer a SAMFE because of
the belief that the patient would not consent to an exam. Providers
rationalize that a patient under involuntary psychiatric detention cannot
provide consent for a SAMFE and/or is too ‘dangerous’ or ‘disabled’ to
be offered a SAMFE. Forensic examiners and providers have also
reasoned that being under involuntary psychiatric detention indicates
that the acuity and severity of the patient’s current mental state makes a
SAMEE inappropriate.

While a patient may lack the capacity for other reasons, being under
involuntary psychiatric detention does not by itself mean a patient is not
competent and cannot consent to medical treatment, including to a
SAMFE. In a landmark ruling, the United States First Circuit Court of
Appeals established in Rogers v. Okin that a patient committed to a
mental institution assumed to be competent has the right to make
treatment decisions in non-emergency conditions. '8 Some patients may
lack capacity because their MI may interfere with their ability to un-
derstand or rationalize the decision to have a SAMFE performed. How-
ever, we contend it should not be assumed this is the case for all patients
under involuntary psychiatric detention. Research suggests that the
majority of patients in an inpatient psychiatric setting have capacity.lg
Based on established criteria for capacity,' an assessment of each patient
should inform the decision-making process of medical providers and
forensic examiners as to whether the patient can consent to the SAMFE
and whether offering the SAMFE is appropriate. It is precisely because
an adult patient under involuntary psychiatric detention does not have
the liberty to leave one facility and seek care at another facility that
efforts should be made to facilitate, rather than postpone or deny, a
SAMFE to cooperative patients with capacity under involuntary psy-
chiatric detention.

5.2. Delaying

We have also heard providers and examiners express the need to
delay a SAMFE until the patient is no longer under emergency detention.
Unnecessarily postponing the SAMFE risks delaying appropriate medical
treatment and decreasing the amount and quality of forensic evidence.
Furthermore, patients may be transferred to psychiatric facilities that do
not offer the SAMFE services.

5.3. Dangerousness

We have also observed medical providers and forensic examiners
expressing concern that being under involuntary psychiatric detention
indicates a patient is ‘dangerous’ (possibly aggressive or hostile).
Consequently, they decline to offer these patients a SAMFE out of
concern for their own safety. Undeniably, health care provider safety is a
serious concern. The Occupational and Safety Administration (OSHA)
estimates that US healthcare providers are about four times more likely
to be victims of serious workplace violence than workers in other sec-
tors, and the rates of violence against healthcare workers are even
higher in mental health care settings.”” Violence against healthcare
workers is prevalent worldwide.?! However, a patient under involuntary
psychiatric detention may not be a danger to others. US case law has
established involuntary psychiatric detention may also be employed if
there is “extreme likelihood that if the person is not confined he will do
immediate harm to himself,”?” including when a patient is so “gravely
disabled” they are unable to provide for their own basic needs. A patient
who is considered dangerous to themselves because they harbor suicidal
ideation or because their illness impairs their ability to care for them-
selves in the outpatient setting is not necessarily a threat to others.
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Research indicates severe MI does not independently predict future vi-
olent behavior; past violence and substance use more accurately predict
violent behavior.”> When considering whether to offer a SAMEFE,
assessing the risk of harm to others should be based on actual patient
presentation features (i.e., verbal threats, aggressive behavior, history of
violence) rather than involuntary psychiatric status hold or assumptions
about violence by persons with ML

The presence of signs and symptoms such as experiencing halluci-
nations or responding to internal stimuli, delusions, and reporting sui-
cidal and/or homicidal ideation should not independently dissuade
medical providers and forensic examiners from offering the SAMFE to
cooperative patients who have capacity.

6. Creditability of the forensic examiner
6.1. Discredit examiner’s testimony

A forensic examiner may be called to testify in the trial of the accused
sexual perpetrator as a fact witness (to testify on what was said and
observed during the exam) or as an expert witness (to testify on their
opinion as to the cause of observed injuries). The defense attorney for
the accused may attempt to discredit the examiner’s testimony in several
ways: imply that if a patient was exhibiting MI symptoms, the patient
could not have consented to the exam; discredit information provided by
the patient as unreliable; and attempt to cast doubt on the reliability of
records by pointing out inconsistencies (e.g., one provider charted that a
patient’s thought process was linear, while another provider charted the
patient’s thought process was disorganized). A patient’s presentation
can fluctuate dramatically even over minutes, which would account for
differences in providers’ assessments. Documentation that a patient was
“calm and cooperative” during one examination and “agitated” during a
later assessment may both be accurate descriptions of a patient’s
behavior, even in patients without a history of MI.

6.2. Examiner’s reputation

A forensic examiner may be concerned a defense attorney’s attack on
their credibility could damage their professional reputation. In our
collective experience, we have met multiple forensic examiners who
have had this experience on the stand, thusly deterring them from per-
forming the SAMFE on patients with signs and symptoms of MI.

6.3. Examiner’s expertise

While the examiner is often an expert in forensic health care, the
examiner may not be qualified to provide psychiatric assessment and
treatment by training or expertise. Consequently, it may be beyond the
scope of practice for a forensic examiner to testify about the nature of a
patient’s psychiatric illness. All patients (with or without MI) have
varying cognitive faculties that may impact their ability to provide a
history of the SA to a forensic examiner during the SAMFE. However, it
is erroneous to assume that all patients with MI are cognitively impaired
and thus will provide an inaccurate history of their experience. Even
patients with a history of severe and chronic MI can give an accurate
account of their SA.

7. Recommendations
7.1. Access to SAMFE

We assert that adult patients with serious MI with an outcry of SA
who are cooperative and demonstrate the capacity to make medical
decisions should have the same information and access to a SAMFE as
any other patient. James Charlton, a disability empowerment advocate,
coined the phrase, “Nothing about us without us.”?>* We argue this
principle can also guide the care of patients with MI presenting after a
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SA, both on the individual and systems levels. Medical providers and
forensic examiners should collaborate with patients on the individual
level about whether to proceed with, postpone, or decline a medical
forensic examination rather than deciding for the patient.

- Each patient should be assessed for capacity based on the established
criteria for capacity (even when displaying signs and symptoms of MI
and/or are under involuntary psychiatric detention).

- The determination regarding the appropriateness of offering a
SAMEFE to patients with acute MI symptoms should be based on a
patient’s capacity to consent, with limited exceptions:

o In cases where the patient is physically aggressive or threat-
ening the medical provider or forensic examiner, the safety of the
staff must be prioritized, and the exam postponed until the pa-
tient no longer exhibits these behavioral disturbances.

o In cases where the patient expresses acute suicidal intent or is
actively engaging in self-harm and declines to contract for safety
for a SAMFE, the exam must be postponed until the patient’s
dysphoria has improved and they can be safe in the immediate
future.

o If the patient has excessive psychomotor agitation that might
logistically interfere with a medical forensic exam, the SAMFE
may need to be postponed until the patient is less physically
agitated.

o In instances where the patient has the capacity and is cooper-
ative, the SAMFE should be offered, regardless of the perceived
presence of signs and symptoms of MI. The patient ought to ul-
timately decide whether they want a SAMFE.

7.2. Consent documentation

Written informed consent is legally required and must be obtained
prior to a SAMFE by the health care provider.” National recommenda-
tions also include obtaining ongoing verbal consent throughout the
SAMFE.” If consent for any or all of the SAMFE is declined, the health
care provider should note the consent change in the chart
documentation.

7.3. Collaboration

It is vitally important that medical providers collaborate with
forensic examiners. Sharing information about medication administered
to a patient to address MI symptoms, especially if the drugs are sedating,
is vital to communicate. Depending upon the medication duration of
action and time given, the forensic examiner may want an additional
dose if needed as the SAMFE proceeds to address patient needs.

7.4. Advocacy

Psychiatric providers should advocate for patients and educate their
colleagues regarding the capacity of adult patients with acute MI to
consent for medical treatment. On a systems level, health care providers
concerned about this issue can encourage advocacy organizations like
the National Alliance for the Mentally Ill (NAMI) to familiarize them-
selves with these barriers to care that patients with MI face so they can
take an active role in the discussion. Professional organizations would
do well to develop and disseminate clear and comprehensive guidelines
for the care of patients with MI who report a SA.

7.5. Professional expertise

It is an unfortunate reality that defense attorneys will likely continue
to discredit health care providers and forensic examiners in defense of
their clients. The use of these tactics should not dissuade the forensic
examiner from offering the SAMFE to a patient reporting a SA who also
exhibits signs and symptoms of MI. We recommend that during the trial,
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the forensic examiner explain the capacity assessment process and that
the patient met all criteria to consent to the exam — they were able to
communicate a choice, understand relevant information, appreciate the
situation and consequences, and reason about treatment options. This
can counter assertions that the patient was unable to consent due to their
ML If pressed, forensic examiners are able to explain that the assessment
of psychiatric illness is not within their scope of practice.

7.6. Further research

Finally, we call for additional research on this topic to identify and
address issues related to the care of patients with MI making an outcry of
SA. Limited research exists that examines discrepancies between the
rates of SAMFEs offered to patients with MI versus those without MI°
There may also be additional patient characteristics (e.g., age, race/-
ethnicity, intellectual disability, incarceration status, substance use,
homelessness) that influence the likelihood of the SAMFE being offered
and/or performed.

8. Conclusion

Persons with MI may be particularly vulnerable to SA. A history of MI
should never be cited as the sole criteria for declining to offer a SAMFE
to an adult patient; medical providers and forensic examiners should
determine the appropriateness of providing the SAMFE based on the
patient’s current ability to consent to and cooperate with the exam.
When a patient with MI presents for care following SA, they may present
with acute signs and symptoms of MI or be also manifesting symptoms of
an acute stress response to the SA trauma.

Additionally, having received psychiatric medications and/or being
under involuntary psychiatric care should not be cited as the sole
rationale against offering a SAMFE to an adult patient with capacity. The
ultimate determination of whether to undergo, postpone or decline the
SAMEFE in a cooperative patient with capacity should be made by that
patient. Mental health advocacy organizations and professional medical,
psychiatric, and forensic organizations should develop and disseminate
clear guidelines for working with patients with MI.
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